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BRIEF FOR APPELLEE 


SEM NTOr THE CASE. 


This is an action for specific performance of an 
option contract to purchase certain property and prop- 
erty rights in Cascade County, Montana. 

Om the 15th day of June, 1909, the Mackey Wall — 
Plaster Company entered into a lease with United 
States Gypsum Company (Trans. p. 56 et. seq.). The | 
lease also contained an option to purchase, which is 
contained in Paragraph Thirteenth thereof (Trans. 
p. 72). By this option the Gypsum Company ob- 
tained the right to purchase “all the property and 
property rights herein described for the sum of Fifty 
Thousand Dollars ($50,000.00) . . . . ”. The 
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“property and property rights herein described” are 
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contained in Descriptions “‘a’’ and “b” of the agree- 
ment (Trans. pp. 60-61). Description “b” is as fol- 
lows: 


All of the right, title) imtenest, ancmestare of the 
said Plaster Company in and to that certain tract of 
land in or near the City of Great Falls, in said county 
of Cascade, which is described as follows: Begin- 
ning at a point fifty (50) feet Northwesterly from 
and at right angles to the center line of the B. & M. 
Smelter Branch as measured from a point in the said 
center line 790 feet Northeasterly from its intersec- 
tion with the South line of Section Two (2), Town- 
ship Twenty (20) North of Range Three (3), 
East: thence Northeasterly parallel to the said cen- 
ter line 195 feet; thence North along the East boun- 
dary line of the right of way of the Great Northern 
Railway Company's line of railroad 220 feet; thence 
West at right angles 200 feet to the West boundary 
line of the said right of way; thence Southerly along 
said boundary line 370 feet, thence Easterly in a 
straight line 175 feet, to the place of beginning; 
being all of the rights in and title to said tract of 
land which were acquired by said Plaster Company 
by and@thnene!t the Indenture ‘ot@iLease theretor 
which was duly entered into between the Great 
Northern Railway Company and the said Plaster 
Company on the 22nd day of june, 1908, and sub- 
ject to all of the terms and conditions therein set 
forth, a true copy of which said Indenture of Lease 
is hereunto attached as part of this instrument and 
Meee BE xiibit Plant ease, 


This agreement contained a provision for its exten- 
sion and renewal, and by agreement dated July 1, 1910 
(Trans. p. 15 et. seq.), the lease and option were ex- 
fended 1omea period @ ieiivem\cai6. eamdin yan (alll 
further agreement dated the 6th day of July, 1915 
(Trans. p. 2+), the agreements onaitine Ia, 1900 sind 
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July 1, 1910, were in all respects extended, renewed 
and made valid and of full force and effect for the 
further period of one year from July 6, 1915. 

In this last extension a change is made in the mode 
of the exercise of the option. 

“And as a further consideration for said exten- 
sion, lessee agrees that if it shall determine that it 
will not avail itself of the option in said several 
agreements contained to purchase the property of 
the Lessor Mackey Wall Plaster Company upon 
the terms and conditions in said several instruments 
provided, it will, at least sixty days prior to the 
first day of July, 1916, give the Lessors in writing 
a notice to the effect that Lessee will not purchase 
the said property under and by virtue of said agree- 
ments; and it is agreed that if Lessee shall neglect or 
fail to give such notice at least sixty days before 
ie first day of Jilly, 1916, it will) thereby (become 
obligated to make such purchase and pay the con- 
sideration in said instruments provided to be paid 
inetie event of purchase, 

It is admitted by the pleadings (Trans. p. 36) that 
United States Gypsum Company took possession of 
the property so leased and enjoyed the use thereof 
during the term of said lease, and that it paid all 
the rents and did all the things required by it to be 
done in accordance with the terms thereof, and that 
it continued to occupy said premises during the term 
of the extensions of said lease and. performed 
all the terms and conditions of said agreement through- 
out the period of said extensions. 

The appellee, taking the position that the option 
had been exercised by appellant by failure to give 
Biemuotuce freterred to m the agreement of July 6, 


1915, upon July 5, 1916, sent to the appellant deeds 
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of conveyance to the property described in the agree- 
ments, which were received by appellant and returned, 
the appellant declining to accept the deeds and assign- 
ment for the reason that it had not purchased the 
property (Trans. p. 104). Thereupon this action 
was instituted. . 

The appellant takes the position that 1t never exer- 
cised the option; first, because of its letter dated April 
19, 1916; and second, because the giving of notice of 
non-acceptance was waived by the conduct of appellee 
or that he has estopped himself to assert that such 
notice was never given. 

Appellant further makes the contention that even if 
the option were exercised, the court should not com- 
pel specific performance of this agreement for the 
reason that appellee cannot give satisfactory title to a 
part of the premises agreed to be conveyed, since a 
portion of said premises were held under a lease from 
Great Northern Railway Company to the Mackey 
Wall Plaster Company (Trans. p. 79), which lease 
contains the usual provision against assignment or 
sub-letting without the consent of lessor (Trans. p. 82) 
and that no satisfactory consent had been made by 
the Great Northern Railway Company. 
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ARGUMENT. 
1h 
The Option Was Exercised. 


The method of exercising the option as contained 
in the agreement dated July 6, 1915 (Trans. p. 25), is 
unique. It places the burden upon the appellant to give 
appellee a notice in writing at least sixty days before 
July 1, 1916, if it does not avail itself of the option, 
and if it shall neglect or fail to give such notice at 
least sixty days before the Ist of July, 1916, it will 
thereby become obligated to make such purchase. 
The terms of this option were clearly understood by 
the parties thereto as is further evidenced by the let- 
ter dated July 14, 1915 (Trans. p. 28), whereby the 
Mackey Wall Plaster Company makes clear to the 
United States Gypsum Company “that in case you fail 
to notify us of your election not to purchase on or 
before sixty days prior to the first day of July, 1916, 
micw you shall be held to have elected to exercise the 
option of purchase contained in said contracts, and we 
shall thereupon become obligated to convey to you, in 
manner as set forth in said contract of June 15, 1909, 
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all of the properties ; and such letter fur- 
ther provides that the notice contemplated “shall be 
sufficient if deposited in the United States mails, 
postage prepaid, enclosed in an envelope addressed to 
either of us at the City of Great Falls, County of Cas- 
cade, State of Montana.” 

There is no effort upon the part of the appellant to 


make out a case of surprise or mistake. The evi- 
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dence is too plain that the officers of appellant at all 
times had clearly in mind the peculiar form of this 
option and the form of the notice that was required 
to be given if they should determine not to buy the 
property. 

Upon April 19, 1916, Mr. Knode, appellant's man- 
ager, wrote a letter to Mr. A. D. Mackey, the presi- 
dent of appellee, at Minneapolis, Minnesota, wherein 
it is stated, “Expect to give you formal notice on May 
5th that we do not care to purchase your property.” 
(Trans. p. 94). Mr. Mackey testified that on April 
28th in a conversation between himself and Mr. Knode, 
the manager of operation for appellant, the latter 
said: ~~ Well), Mir. Miackey, on May 5th, or May 4th, 
whichever date it may be, we will send you our for- 
mal notice that we do not care to purchase your 
property.” (Trans. p. 99.) 

Bearing in mind, therefore, that although the word- 
ing of this option is unique, and although by the pro- 
visions of the agreement, the option is automatically 
exercised by the failure to give a written notice, there 
is no hardship in holding appellant to the terms of the 
contract when those terms were so clearly remembered 
by the officers of appellant at all times prior to the 
Exercise ol this option. , 

The only letter or writing relating to the exercise 
of this option which was written prior to the time 
fixed, is the letter of April 19, 1916, hereinbefore 
referred to. Appellant makes some contention that this 
is a notice of its election not to purchase as contemplat- 
ed by the option. It is plain from the terms of the letter 
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itself that it was never intended to serve any such 
purpose. We are well aware of the rule that mere 
informality does not vitiate a notice where no particular 
form is necessary, but the objection to this letter goes 
not to its form but to its substance. By placing at 
miewend Of the fetter the clause, “expect to give you 
formal notice on May 5th that we do not care to 
purchase your property,” the appellant deliberately 
robbed it of any binding effect which it might other- 
wise have had as a notice of intention not to purchase. 


In order that the effect of a written instruntent 
upon the parties may be fully understood, it is fre- 
quently necessary to look into the circumstances sur- 
rounding its execution and the motives of the persons 
who make it. At the time of writing this letter, ap- 
pellant had been in possession of these mining proper- 
ties and the mill at Great Falls for about seven years. 
They had continued on, renewing the lease from time 
to time; and it is to be gathered from the testimony of 
Messrs. Knode and Nold, and is a fair assumption, 
that appellant had built up a steady business in the 
operation of these properties throughout that time. 
The writer of the letter of April 19th had two things 
in mind: he wanted if possible to obtain an extension 
of the lease substantially as it then existed, but at the 
same time did not wish to surrender any right to pur- 
chase which appellant then had in the property; he 
wished to induce Mr. Mackey to come to Chicago 
‘and he wished also to hold 
over Mr. Mackey as a sort of threat that the ap- 


“to talk the matter over,’ 


pellant expected to ultimately give notice that it would 
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not purchase these properties. Mr. Knode testified: 
“My purpose in writing that letter was to get Mr. 
Mackey dow to Chicago ui hercared) io come sei 
mised that after the receipt of that letter Mr. Mackey 
would care to come to Chicago.” (Trans. p. 145). 
And with reference to his understanding when the 
letter was received, Mr. Mackey says: “I smiled when 
I got that letter and said to myself, ‘Well, that is 
pretty smooth. J meant by being pretty smooth, that 
they had not said anything and they were left in a po- 
sition to do or not do, as they might later on deter- 
rae (CW paiis: py 17.) 

Appellant does not now seriously contend that this 
letter was any kind of a notice contemplated by these 
contracts, but more seriously urges that by his con- 
dietvaster teccipt of the letter, Nir Wlackey sy aived 
the giving of written notice. 

We do not take any exception to the statement of 
the rules relating to waiver and estoppel cited in ap- 
pellant’s brief, but it is respectfully submitted that the 
evidence in this case wholly fails to sustain appellant’s 
contention that any such waiver or estoppel existed. 

The letter of April 19th accomplished its purpose. 
Mr. Mackey went to Chicago, and the conversation was 
had between Mr. Mackey, and Mr. Knode, and Mr. 
Nold, who was an officer of the appellant. The testi- 
mony of all the witnesses indicates that the conversa- 
tion was largely directed to the condition of the mine. 
It is very apparent that the officers of the Gypsum 
Company made every effort to belittle the quantity of 
gypsum contained in the Mackey mine and greatly 
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magnified the appellant's pretended reasons for its 
supposed desire not to purchase appellee’s property. 
Mr. Mackey denies that Mr. Knode told him that ap- 
pellant would not purchase the property, but states 
both on direct and cross-examination that the conversa- 
tion was as follows: ‘‘‘Well, Mr. Mackey,’ he said, 
‘On May 5th, or May 4th, whichever date it may be,’ 
he says, ‘we will send you our formal notice that we 
do not care to purchase your property.’ I said, ‘Well, 
whatever you folks decide to do, you may send to me 
care of Mr. Ransom Cooper.’ He turned his chair to 
the left, opened a drawer or something,—it might not 
have been to his desk, but he took out of it a good- 
sized memorandum pad and he commenced doing some 
writing; as he finished his writing he said aloud ‘Care 
of Ransom Cooper,’ put his pad where he got it, turned 
iMceechair around facing me . |. . ~ . . | Wiat 
was the only time that Mr. Knode said that they would 
not purchase the property.’ (Trans. pp. 99 and 111.) 


As we understand the law relating to waiver or es- 
toppel, it must appear from the language or conduct of 
the party estopped that he did or said something rea- 
sonably calculated to lead the other party to believe 
that the particular act—in this case, the giving of 
the notice—could be dispensed with. Did Mr. Mackey 
say to appellant's officers, “It will be unnecessary for 
you to give me any written notice that you will not 
purchase,” or did he do any act which would lead 
appellant to believe that such was his frame of mind? 
We have closely searched the record both in the testi- 
mony of Mr. Mackey and in the testimony of Mr. 
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Knode and Mr. Nold, but we find it wholly wanting in 
any evidence of that sort. 

Much stress is laid by appellant upon the fact that 
there were some negotiations for the extension of the 
lease. When the record is examined, however, as to 
the extent of these negotiations, it is plain that Mr. 
KkXnode made no definite proposition even as to a lease, 
and it is also perfectly apparent that Mr. Mackey did 
nothing more than listen; and when the discussion 
relating to the lease had ended, Mr. Mackey said: “Put 
in writing whatever you folks have in your mind and 
Send iL tol Cooper, 9 lrans, p. 1142) Mie Mic 
key also testified on cross-examination, ‘“When we were 
discussing the making of a new lease, I had no means 
of knowing what they had in mind. I was in the 
dark. They had a right to send that notice or they 
had a right not to. It was not a fact that when I 
left the office of the Gypsum Company, I was aware 
that the defendant had decided not to buy my _ pro- 
perty, if that ha@iivecwmilre:ir position, “@lrans. py 116), 
All that Mackey said or did, no matter what version 
of this interview is accepted, amounted to this: **What- 
ever s oumpeople determine to do, putyit in writing. 
There was nothing in this to indicate that Mackey 
had any reason to suppose that formal notice would 
not follow 1f appellant continued in the attitude which 
it ascmmaed in the letter of Ajeimei ih, and there was 
nothing in Mackey’s attitude o* ~at.ments that was 
calculated to lull the appellant to sleep upon any of its 
rights. 


This situation 1s clearly disclosed by appellant's 
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letter of May 11th. This letter is a remarkable piece 
of workmanship and as a bold attempt at a deliberate 
self-serving declaration, it is entitled to high rank. 
(Trans. p. 136). This is the first letter that was writ- 
ten on either side after the conversations of April 
28th, and reads as follows: 


‘We wrote you on April 19th last that we would 
not purchase the property under the agreements 
made on June 15, 1909, and July 1, 1910, between 
Mackey Wall Plaster Company, A. D. Mackey and 
Myra Post Mackey, lessors therein named, and the 
United States Gypsum Company, lessee therein 
named, following which we conferred with you, at 
which conference we advised you of our decision not 
to purchase the said property or to exercise the op- 
tions contained in said agreements. 


“With further reference to our conversation regard- 
ing your property at Great Falls and Riceville, Mon- 
tana, we wish to say that in view of the difficulties 
connected with the mining operations at Riceville 
and other conditions which have entered into the 
situation since our renewal of the contract last July, 
we are unwilling to purchase the said property men- 
tioned in said agreements under the terms contained 
Ber eit. 


“We are willing, however, to enter into an exten- 
sion of these contracts, whereby all of the provisions 
thereof are extended for an indefinite term, or, if 
Pormeprerci, the contract can be extendcdion te 
term of one year subject to cancellation upon sixty 
days’ written notice given by us to you of our 
intentions to terminate the same, rental to be payable 
monthly in advance, instead of vearly as heretofore.” 


According to Mr. Knode’s testimony, when Mr. 
Mackey left Chicago, he was fully convinced that he 
nad received alll the notice he was entitled to. What 
purpose then could it possibly serve appellant to make 
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tie lenetity recitals in the first part of tis leer: ait 
they had told Mr. Mackey that they were unwilling to 
purchase the property, why did they repeat in the sec- 
ond paragraph of this letter, “\We wish to say that 

we are unwilling to purchase the said pro- 
perty mentioned in said agreements under the terms 


contained therein’? 


The first paragraph is an ap- 
Dament eriore to reconstruct the letter of April 19m 
and rechristen it a notice and make it perform the 
office of the formal and actual notice, which it prom- 
ised. The letter of April 19th must be restated and 
made nunc pro tunc as of May 11th, to reach back as 
of April 19th and perform the office which on May 
Ith it was recognized) it imsieawe: in order gio pe 
Cipectiverds meee: 

This sort of ledgerdemain finds scant favor in a 
court of equitv. Waiver must have a substantial basis. 
There must be reliance on one side and acts to induce 
reliance on the other ineorder torconcstiute a Waiver. 
This is entirely wanting. By the contract and by the 
letter Oi spe cd, appellee weementitied to expect a 
formal written notice if apellant did not wish to pur- 
chase the property. Mr. Mackey did nothing and 
said nothing during the entire conversation which 
would induce appellant to believe that he was not still 
expecting and entitled to this formal notice, and until 
such notice was given, appellee was bound by the op- 
tion and contract and would clearly not have been 
warranted in entering into negotiations with any other 
person for the sale or disposal of the premises. 


There are a few mimor disputes imilie testimony bit 
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as we view it, these are unimportant, and at all events 
have been resolved in favor of appellee by the Honor- 
able Judge of the District Court who had the witness 
before him and carefully considered the testimony 
given. 

By this letter and by these negotiations, appellant's 
Officer was clearly and unequivocally maneuvering for 
a further advantage, using every means real and 
imaginary which could be devised to obtain it. This 
inference is clearly shown by the sequel for the evi- 
dence shows that after the appellant was put in a po- 
sition where it 1s required to take this property at 
somewhere near its reasonable value, it then attempted 
to sell out Mr. Mackey’s one hundred and ninety-eight 
shares taken one year before as security for $8000.00 
at the insignificant sum of $99.00. (Trans. p. 149). 

itt be true that appellant, atter tle tine had gone 
by, did not wish to purchase these properties accord- 
ing to the terms of the option, and by mistake failed 
to give the proper notice, we can only say that this 
mistake was not induced by any language or conduct 
Om the part of appellee or its officers or agents, and 
thai it is no‘hardship upon appellant to take these 
preperties according to the terms of the written agree- 
ments. 
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The only other objections of appellant to the decree 
in this cause are based upon the alleged want of con- 
eemt on the part of the Great Northen Railway Com- 
pany to the assignment of the lease covering the prop- 
erty hereinbefore specifically described. 
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The lease was attached to and made a part of the 
original agreement (Trans. p. 79) and contains the 
following provisions against assignment and sub- 
letting: 

“The Lessee shall not and will not assign this in- 
denture nor permit any other person or corporation 
to use or occupy any part of the premises hereby 
demised without first having obtained the written 


consent of the Lessor, its successors or assigns there- 
to.” 


We took the position in the court below, and it is 
now our contention that the Mackey Wall Plaster Com- 
pany never agreed to assign this lease, in the usual form 
of such assignments or conveyances. The agreement 
in the option was to sell ‘all the property and property 
rights herein described for the sum of FIFTY Thous- 
and Dollars ($50,000.00)."° Description “‘b’” covers 
oTMivot tie telht, tithe sinterestjeamdmestate O1 ihe said 
Plaster Company in and to that certain tract of land 
in or near the City of Great Falls, in said county of 
Cascade, which is described as follows: “(Here is a 
description by metes and bounds) “being all of the 
rights in and title to said tract of land which were 
acquired by said Plaster Company by and through 
the Indenture of Lease therefor which was duly entered 
into between the Great Northern Railway Company and 
said Plaster Company on the 22nd day of June, 1908, 
and subject to all of the terms and conditions therein 
set forth, a true copy of which said Indenture of Lease 
is hereunto attached as part of this instrument and 
marked Exiuibit Plant Wecase. ss 


This contract contemplated that the Plaster Com- 
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pany would convey said property rights and that 
upon making such a conveyance, its obligations would 
cease. The attitude of the Plaster Company as evi- 
denced by this contract was tis: “You are to take all 
my rights, titles, interests, and estates in these various 
properties just as they stand and we will give you a 
warranty deed warranting that the Plaster Company 
has not conveyed any estate or interest in said prop- 
erty or created therein any property rights in favor 
of any other person than said Gypsum Company, etc.” 
The lease was attached at that time. The Gypsum 
Company knew all the provisions in the lease and the 
Gypsum Company took upon itself the burden of ob- 
famine the consent of tlwe Great Northern Ratiieay 
Company to the sub-leasing and subsequent assignment 


of this lease. 


This interpretation of the contract is clearly sus- 
tained by the subsequent events. The Gypsum Com- 
pany went into possession of the properties and con- 
tinuously occupied and operated the same for over 
seven years before the conimencement of this action. 
It is admitted that they performed all of the terms and 
conditions of the agreement, and that they paid to the 
Great Northern Railway Company the rental which 
became due under the lease throughout the entire 
period. 


The evidence discloses that when the United States 
Gypsum Company and Mackey Wall Plaster’Company 
entered into the agreement dated June 15, 1909, Messrs. 
Veazey and Veazey, Attorneys at Law, at Great Falls, 
Montana, acted as attorneys for the United States 
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Gypsum Company in preparing that lease and option; 
that a week before the original agreement was exe- 
ented, Nae Veazey preparcdeine consent of ie Great 
Northern Railway Company to the sub-leasing of these 
premises and the subsequent assignment thereof 
(Trans. p. 194), and that he forwarded the consent 
in duplicate to the General Traffic Manager of the 
Great Northern Railway Company at St. Paul, Min- 
-nesota, accompanied by a letter dated June 8, 1909, 


which reads as follows: 


“Referring to the subject discussed in your letter 
of May 28th, addressed to Mr. Kenney, with which 
you enclosed copy of letter addressed to you, under 
the date of May 26th, by Mr. S. L. Avery, President 
U. S. Gypsum Company, and copy of your reply 
(Which said correspondence you asked to have 
brought to my attention, through Mr. Jackson) we 
herewith enclose written consent by the Railway 
Company to the sub-leasing and subsequent as- 
signment of the lease from the Railway Company to 
the Plaster Company, and would ask that you kind- 
.ly have this paper immediately executed on behalf 
of the Railway Company, and forward to Mr. S. L. 
Avery at Chicago, advising us of your having done 
so and, as Mr. Mackey may feel that he should 
have a similar instrument in the files of his com- 
pany, we send the consent in duplicate and would 
ask 1f agreeable, you will have each of these in- 
struments signed on behalf of the Railway Company 
and the other sent to the Mackey Wall Plaster Com- 
pany at Great Falls.” 


The consent was duly executed in duplicate by the 
Railway Company and one copy thereof returned to 
Messrs. Veazey & Veazey, and received by them a day 
or two before the execution of the original agreement 
(Trans. p. 196). It was sent back together with the 
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letter dated June 12, 1909, from W. W. Broughton, 
General Traffic Manager of the Great Northern Rail- 
way Company, which reads as follows: 


“Referring to your letter of the 8th, file 320, en- 
closing consent of the railway company to the sub- 
leasing and subsequent assignment of lease from 
the railway company to the U. S. Gypsum Company. 

“T enclose, herewith, copy of this document duly 
executed by the Great Northern Railway and have 
sent the other copy of the same to Mr. Avery, Presi- 
dent of the Gypsum Company, at Chicago.” 


These transactions show beyond any doubt that the 
appellant accepted the construction of the contract, 
which we contend is the proper one, that is: that the 
burden of securing the consent of the Great Northern 
Railway Company was at all times upon the Gypsum 
Company, and realizing this from the nature of the 
instrument itself, the attorneys for the Gypsum Com- 
pany refused to have the agreement signed at all until 
that consent had been secured. Bearing in mind also 
that the Gypsum Company immediately went ito pos- 
session of the premises without making any further 
requirements of Mackey Wall Plaster Company for 
any consent to the sub-leasing of the premises or the 
subsequent sale, and continued to occupy the same and 
pay rent, and that later when the tender of the deed 
and assigninent was made to them, they made no ob- 
jection upon the ground that the consent of the Rail- 
way Company had not been obtained, or upon any other 
ground except that the option had not been exercised, 
the conclusion is irresistible that the Gypsum Company 
at all times recognized that the burden was upon it to 
secure the consent of the Great Northern Railway 
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Company and to maintain the conditions of the lease. 

At the time we made this contention before the Dis- 
trict Court { Viras. p, 172), we had not introducedstne 
evidence of the actual procurement of the consent « 
the Great Northern Railway Company by the Gypsun 
Company, and the court, exercising an abundance oi 
precaution, required proof of such consent before : 
tering the decree. This is complained of by the ap- 
pellant as = fatal error. 

The court, by the opimion of July 27, 1917 (trams: 
p. 201), allowed appellee thirty days within which to 
secure the consent of the Railway Company or a dis- 
charge of the covenant. Within the thirty days, the 
consent was obtained from the files of Messrs. Veazey 
& Weazey (Trans. p. 198) and deposited in court. 
Thereupon the appellant raised objections to the suf- 
ficiency of this consent, and appellee was allowed 
thirty days to show that the consent was binding upon 
the Railway Company. Upon October 3rd the show- 
ing was made in open court upon the depositions of 
Miwa eei<arzenbach and view. 1. Farrington mand 
upon the oral testimony of Messrs. R. J. Reynolds and 
W. H. Hoover. The appellant further complains that 
the depositions referred to should not have been ad- 
mitted in evidence, and that objections to certain evi- 
dence should have been sustained. 

Directing our attention first to the contention that 
the court erred in allowing appellee to prove the con- 
sent of the Great Northern Railway Company as a 
condition precedent to the entering of the decree, it is 
the position of appellant that the contract could not be 
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specifically enforced because it lacked mutuality of 
remedy at the outset. In view of the proof introduced 
and now of record in this case, this contention is en- 
tirely out of place because the proof conclusively shows 
that this consent was given by the Railway Company 
and obtained by the United States Gypsum Company 
prior to the signing of the original contract, so that 
even if mutuality of remedy at the time of the entering 
into of the contract should be required under the most 
stringent rules ever announced by the courts, this 
contract would fully meet the requirements of such a 
rule. However, counsel for appellant err in the con- 
tention that at this late date mutuality of remedy is 
necessary at any time before the entry of the decree in 
gecase such as the one at bar. Shir. Pomeroy in Vol. 
II. Equitable Remedies, says: 


“8769, The frequent statement of the rule of mu- 
tuality—'that the contract to be specifically en- 
forced must as a general rule, be mutual,—that is 
to say, such, that it might, at the time it was en- 
tered into, have been enforced by either of the par- 
ties against the other,’ is open to so many exceptions 
that it is of little value as a rule.” 


wo7/2. (c) Where Plaintitt's Imability issCuned 
Before Decree.—A clear instance of this sort is the 
inability of the plaintiff to make a title, because the 
title is in another. The defendant may have known 
this at the time of the bargain. Equity will not com- 
pel him to perform before the title 1s in, but should 
the plaintiff get in the title before the decree, de- 
fendant must perform.” 


“8808. It is a familiar annlication of the prin- 
ciple as to performance by the plaintiff, that the 
vendor cannot force performance upon the pur- 
chaser, unless he is able to give a good title to the 
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subject matter. Where, however, the vendor sets 
in the title before the decree, ‘the doctrine of equity 
is, when time is not of the essence, a decree will be 
made against the purchaser, if the seller can make 
a good title at the time of decree, unlescmilmere sia. 
been bad faith, or an improper speculation attempt- 
ed... The weight of authority sunnorts this rule, 
although there are several jurisdictions which hold 
that if the plaintiff could not make a good title at 
the time of the agreement, specific performance will 
be denied him on the ground of lack of mutuality. 
These latter cases are inconsistent with the view of 
the mutualitv rule that is best supported by author- 
ity and On principle; since at tle time of themdecres 
the defendant is not left in any inequitable position.’- 


“\Where two parties agree to exchange lands, each 
agreeing to furnish good title satisfactory to both 
parties, but without any mention in such agreement 
of mortgages with which each property is incum- 
bered, a decree for snecific performance may be 
granted at the suit of one party notwithstanding the 
complaint of the other party that the one seeking to 
enforce the contract is unable to clear off his mort- 
gage and give good title.” 


Oakey vs. Cook 
41 N. J. Equity 350 
7 Atl. 495. 


“The authorities are, therefore, ample to establish 
tiemdeemime that the mere tact that the vendors 
property is incumbered, or his title 1s defective, at 
the time the contract of sale is made, will not pre- 
vent his enforcing the contract in equity if he has 
removed the incumbrance, and perfected the title 
by tie tine he is required iy li contract to con- 
vey it; and, generally, when he has acted in good 
faith, relief will be granted him, if he is ready to 
furnish a clear title at the time of the decree, pro- 
vided the delay has not prejudiced the purchaser, and 
time is not the essence of the contract. If this were 
not so, an owner of land who has incumbrances upon 
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» it might pay them off for the purpose of giving the 


purchaser a clear title, and then not be able to en- 
force the contract of purchase; or he might be sub- 
jected to heavy costs in order to have his title clear- 
edyeand them not be able to ,equire the purchaser 
to perform his part of the contract.” 


Maryland Construction Co. vs. Kuper, 
OO Mids 529 
tome tly BlO7 


“Beyond that, the point of the objection is that 
the seller must have, at the time the agreement is 
made, such title and capacity to convey, or such 
means and right to acquire them, as will enable him 
to fulfil the contract on his part; otherwise the 
court will not hold the purchaser to a specific per- 
formance. But we do not so understand the rule. 
On the contrary, if the obligation of the contract 
be mutual, and the seller is able, in season to com- 
ply with its requirements on his part, to make good 
the title which he has undertaken to convey, we see 
no ground on which the purchaser ought to be per- 
mitted to excuse himself from its acceptance.” 


Dresel vs. Jordan 
104+ Mass. 407 0. p. 414. 


“Even equity may enforce the specific perfor- 
mance of a contract, for a sale of land, although 
the vendor has no title at the time of the sale or 
even at the time of filing the fill, so as he can make 
a good title at the time of the decree. The pur- 
chaser ought not to complain if he gets that for 
Which he contracted, and in as good a condition 
as he had a right to expect.” 


Magon vs. Caldwell 
5 Gilman 196 
qo) 700 Ie OO) Oe SSIS. 


“The complainant had a right to file his bill to 
compel the defendant to complete his contract, or 
to have it rescinded and to have the purchase-mon- 
ey restored. By his answer, the defendant consents 
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and offers to execute the contract; and although he 
was not then in a situation to give a good title, yet, 
from the subsequent release from Deponceau, and the 
deed from Brunson and wife, which were exhibited 
on the hearing, it is probable that he can now give 
a good title to the land selected and agreed upon 
between him and the agent of the complainant im 
1824. The complainant is not bound, however, to 
take that title until it has been examined and passed 
upon by a master. If the defendant can give a good 
title, the complanant must now accept of it, to- 
gether with an equitable compensation for the de- 
lav: %? 
Pierce vs. Nichols 
1 Paige, 244. 


“The court will not decree a specific performance 
where the vendor cannot make a clear and undoubted 
title to the premises, unless the purchase has been 
made at the risk of the vendee as to the title, or the 
latter has agreed to accept such title as the vendor 
was able to give. In general, however, it 1s not neces- 
sary for the complainant to show that he was able to 
give a cood title at the time of making the agree- 
ment to sell, or even at the commencement of the 
suit. It will be sufficient 1f he can give a perfect 
title at the time of the decree, or at the time when 
the master makes his report. (Laneford v. Pitt, 1 
P. Wms. 630; Clute v. Robinson, 2°John. Rep. 595, 
Coffin v. Cooper, 14 Ves. 205.)” 


Brown vs. Haff 
5 Paige 234, o. p. 240. 


“Tt is not a matter of course, however, to dismiss 
a bill for specific performance merely because the 
title was not perfect at the Commencement of the 
suit; although that mav be a sufficient reason for 
giving costs to the defendant, if he has not made 
any unreasonable objection to the title. A specific 
performance may be decreed, if it apnears by the re- 
port of a master that a perfect title can be made to 
the purchaser at the time of making such report, un- 
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less the purchaser has been materially injured by the 
delay.” 
Dutch Church in Garden St. vs. Mott 
SENS 7, OL Eee. 

“The defendant concedes that there are prece- 
dents where a decree has been made on terms allow- 
ing a vendor to remove mortgages from the prop- 
erty) (Oakey y. Cook/"F1"\. J. Eq. 350, 7 Atle 495); 
and where the vendor has perfected his title before 
bill filed. or before the hearing, or before the de- 
cree, or even after that time, when the vendor held 
a contract entitling him to such outstanding interest 
(oper v. Kipp, 2 &. |, aq. 383), but itis comeend= 
ed that no cases can be found where additional 
time has been decreed to afford an opportunity to 
acquire an outstanding title over which the vendor 
had no control. \When the vendor in a suit for spe- 
eile periormance, by treason of tiemsilence 01 “tlie 
conduct of the vendee, regarding the title to be con- 
veyed, during the negotiations or in the progress of 
the cause, has lost an opportunity to perfect his 
title before decree, this opportunit-- will still be af- 
forded to him by the allowance of a reasonable time 
even aiter the entry of the decree, 1f it can he done 
without hardship to the vendee. 

“It is apparent that, by reason of the defendant's 
delay in not bringing forth her objection until the 
very dav of the hearing, an equity has arisen in favor 
of the complainant that he be not deprived of the 
period of time which he would have had under the 
ordinary rules, and therefore we are constrained to 
hold that the allowance of thirtv days after the mak- 
ing of the decree within which to obtain a release 
for the alleged outstanding interest is not inequitable, 
and does not work hardship upon the defendant.” 

Wan Riper vs. Wickersham (N. J.) 
AC At 1020 
Odea ay (Ne 5.) 2oeo. 50) 


A contract for the sale of land will be specifically 


enforced although the consent of a third person not 
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a party to the contract is required to perfect the title 
where it appears that such consent has been secured 
after the filing of the bill. (Rice vs. Theimer (Okla.) 
Hoe Racy /02)., 


It has very recently been held by the Circuit Court 
of Appeals for the Fifth Circuit that even where the 
obligations of the plaintiff under the contract sought 
to be enforced call for a continued operation and 
through a term of years of an electrical power plant 
involving the rendition of skilled personal services and 
the outlay of considerable sums of money, yet the 
court will grant specific performance of a contract 
against the other party where the decree can adequately 
insure performance on plaintiff's part also. (Mont- 
gomery Traction Company vs. Montgomery L. & W. 
P. Co. 229 Fed. 672). 


The same principle has long been recognized in that 
class of cases where it is held that the existence of an 
incumbrance on land contracted to be sold does not 
defeat specific performance of the contract where by 
the decree the purchaser can be protected by deduction 
in the purchase price to pay off the incumbrance. (Guild 
vs. Atchison, Topeka & Santa Fe Railway Co. (Kans.) 
45) Pac, o2). 


The court therefore did not err in making its de- 
cree conditional upon the procuring of the consent of 
the Great Northern Railway Company, especially in 
view of the fact that the objection was raised for the 
first time at the hearing of the case, and that appellee 
had every reasonable ground to suppose that the burden 
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had at all times been upon the appellant to procure this 
consent. 

By the earnestness of appellant’s argument before 
the District Court, the court, in order to make sure 
that an injustice should not be done, required appellee 
to show the consent of the Great Northern Railway 
Company to this assignment. \Vhen the consent was. 
proposed, appellant made technical objections to it 
upon the grounds that it did not show upon its face 
mvesauthority of the officer to execute it, amd that 
it was undated, and had not the seal of the corpora- 
tion affixed. These objections were and are of the 
most trival character, but the court required proof of 
the authenticity of this consent and consequently it 
became necessary for appellee to introduce testimony 
showing the execution of the consent and the authority 
Gitte officer to execute it. To domthis#iwo depositions 
were taken and offered in evidence upon October 
3rd. The appellant contends that their admission in 
evidence was erroneous for the reason that they were 
not taken in compliance with Rule 47 of the Equity 
Rules for the United States courts. 

We respectfully call the attention of the court to the 
application for permission to take depositions (Trans. 
Pets), the affidavit of W. H. Hoover in support 
thereof on page 210, and the order of the court per- 
mitting the taking of depositions on page 214, and the 
notice of taking depositions on page 209.  Litigants 
would certainly be in a very embarrassing situation : 
the United States courts if depositions could never 
be used in evidence except those filed by the plaintiff 
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within sixty days from the time the cause is at issue, 
and those of the defendant within thirty days there- 
after. The rule was never designed to be exclusive and 
it clearly states, although that portion seems to be 
omitted irom the rule as quoted im appellant s bres: 
“All depositions taken under a statute or under any 
such order of the court shall be taken and filed as fol- 
lows, wiiless Otherwise ordered by the court or judge 
for good cause shown: those of the plaintiff within 
Sixty days, cic, | Ihe record of the case ismentiiel,, 
adequate to show the good cause required by the rule 
for the taking of the depositions and filing them after 
the original hearing. No necessity had theretofore 
arisen for the introduction of the evidence sought by 
the depositions. This 1s all clearly shown by the affi- 
davitvot Wo. Hoover, and by the record. 
We also call attention of the court to Rule No. 56, 
which was substantially complied with in every respect. 
The objection was not well taken for a still further 
reason. The rules of court are in no way a limita- 
fon Onescenomooo, VU. >. Rios witch provides that 
“the testimony of any witness may be taken in any 
civil case depending in a district or circuit court by 
deposition . . . when the witness lives at a greater 
distance from the place of trial than one hundred miles 
*. The taking of the depositions in all 
respects complied with the statute and there is no ob- 
jection made that they did not. The statute having 
been complied with even if the equity rule were not 
strictly followed, the depositions would be properly 
admissible. 
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The most recent case upon the question that we have 
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been able to find is lowa Washing Machine Company 
vs. Montgomery-Ward & Company, in the Southern 
District of New York, 227 Fed. 1004. On page 1007 
the court says: 


“Finally, | am asked to pass upon the question of 
practice in respect of which it is said the members of 
the Bar are somewhat in doubt. The defendant 
objected to the admission in evidence of certain de- 
positions taken by plaintiff without first obtaining 
leave of the court. These depositions were taken 
under Section 863, R. S. U. S., and apparently within 
the time provided by Equity Rule 47, but without 
an order of court. I am of opinion that Equity Rule 
47 was not intended to vary or be a limitation upon 
Seciiom 303, becatise, of course, thauesectionmcing 
Legislative enactment, cannot be changed except by 
further Legislative enactment.” 


The depositions, both under the Equity Rules and 
under the statute, were properly admissible, and they 
were adequate to prove the execution of this consent by 
Robert I. Farrington while he was Second Vice-Presi- 
dent of the Great Northern Railway Company. While 
he does not state at what date he signed this consent, 
he does state that it was while he was Second Vice- 
President of the Great Northern Railway Company, 
and the date is supplied by the testimony of Mr. Rey- 
nolds, which shows that it was signed on or about the 
12th day of June, A. D. 1909, and at all events, prior 
tomjume l5th, the time of the execution of the con- 
tract (Trans. p. 196). By the deposition of L. E. 
Katzenbach, the present Secretary and Treasurer of 
the Great Northern Railway Company, it “was proved 
that Mr. Robert I. Farrington was the duly elected and 
acting Second Vice-President of the Great Northern 
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Railway Company from December 30, 1901, to Octo- 
ber 15, 1909, and that he was Vice-President thereafter 
and until December, 1912 (Trans. p. 188). This was 
proved by the original minute books of the corporation. 
‘No objection was made at the time of the examina- 
tion of Mr. Katzenbach, although Mr. MacLeish, the 
attorney for the appellant, was present throughout the 
examination and cross-examined the witness. How- 
ever, when the deposition was introduced at the hear- 
ing, objection was made that the records were not 
shown to have been correctly kept and that they were 
not identified (Trans. p. 187). This objection was 
clearly waived by not taking it at the time of the 
examination of the witness. Appellant then had an 
opportunity to object, and if he had objected, any such 
technical objection could then have been cleared up 
by the testimony of the witness. The objection, how- 
ever, is not well taken even if it be considered as 
properly interposed. 

Mr. Katzenbach testified that all the minutes from 
which he read are contained in an official minute book 
of the Company and that it is a part of his duties as 
Secretary and Treasurer of the Company to have the 
custody and control of these books; that the minutes 
of all of the meetings referred to are attested by the 
Secretary or Assistant Secretary of the Company 
(Mime. p. 192). 


“Corporate books and minutes may be identified 
by having an officer swear that he is the proper 
custodian and that they are the original books. (Cook 
on Corporations, Sections 714 and 753).” 


Lowry National Bank vs. Fickett 
22 Ga. 489. 
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In the case of Tarbell & Whitham vs. Gifford (Vt.) 
72 Atl. 921, the constitution of a society was ad- 
mitted in evidence upon proof that it was found and 
kept in the archives of the society and acted under as 
a constitution, and the minute book of the society was 
authenticated by proving that it was the book in which 
the society kept the record of its meetings. 

In the case of Gold Glen Mining, Milling & Tun- 
nelling Company vs. Daniels (Colo.) ‘121 Pac. 677, it 
was held that the mere production in court by the 
corporation of a book purporting to be its minute 
book is sufficient identification of the minutes to war- 
rant their introduction in evidence where they are not 
being offered to support the case of the corporation. 

Section 3902, Revised Codes, 1907, of the State of 
Montana provides: 


“All corporations for profit are required to keep 
a record of all their business transactions, a journal 
Om all meetings of their Directors, imembers, “or 
stockholders, with the time and place of holding the 
same, whether regular or special, and if special, its 
object, how authorized, and the notice thereof given. 
fiiie record must embrace every act done or ordered 
to be done i 
We assume that Minnesota has a similar law and 
are entitled to indulge the presumption that the duty 
enjoined by the statute was properly carried out. 
Proof almost identical with that offered in the prin- 
cipal case was held sufficient in the case of American 
Trust Company of San Francisco vs. Dickinson (Cal.) 
inf Pac. 615, 0. p. 618. 
The following cases give ample support to those 
cited: 
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State Loan Association vs. Moore (Del.) 55 


Atl. 946 


Schubert Lodge Nowla Kot Payee ociibem 
KOU, Verein (CNS) SS Atle 


Smith vs. Moore, 199 Fed. 697. 


The by-laws were admitted without objection (Trans. 
p- 190) and show the authority of the Second Vice- 
President to execute this consent. Mr. Farrington 
himself testified that he was Second Vice-President 
throughout the entire period and throughout the month 
of June, 1909, and that he signed the consent in his 
capacity as Second Vice-President while acting for 
the Great Northern Railway Company. This evidence 
alone is sufficient. 


Even after the introduction of this proof, appellants 
ane still contending that the title which the decree 
compels them to take is not a merchantable title. They 
return as if in a spirit of despair to the insufficiency 
of the consent. But by their repeated insistence upon 
this insufficiency, they have finally placed themselves 
in a position where there is no escape from the con- 
clusion that they have had this consent from the time 
dating before the original execution of this contract; 
and if they now seek to complain that this is not a 
sufficient consent, they have only themselves to blame 
because it was their consent, prepared by their attorney, 
forwarded at the request of their President, and signed 
and returned at his request. The copy which is now on 
file in court is but a duplicate copy, and according to 
the letters passing between Mr. Veazey and the Great 
Northern Railway Company, the other duplicate copy 
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has at all times been in the possession of the United 
States Gypsum Company itself. 

fihis attitude 1s in keepme with the attiinde of this 
appellant throughout the proceedings leading up to 
this litigaion and at all times since. If there were 
any merit in this contention that the Great Northern 
Railway Company did not consent to the assignment of 
the lease, every opportunity was afforded to the ap- 
pellant to attack the assignment and introduce evidence 
Memtinat effect. A consent once given need notebe 1¢- 
affirmed. A new consent cannot properly be asked for. 
Since the Railway Company has once given its con- 
sent to the sub-leasing of the premises and the sub- 
sequent assignment of the lease, that consent stands 
and it cannot be made stronger or more effective by 
anv further writing. 

The evidence taken altogether makes it apparent 
that the District Court required more than was neces- 
sary of the appellee when it required the production 
of the consent of the Great Northern Railway Com- 
pany, and the subsequent proof made apparent that our 
contention with reference to the interpretation of the 
contract, to-wit: that the burden was upon the Gypsum 
Company to obtain the consent, and in all else comply 
with the lease with the Great Northern Railway Com- 
pany, was the interpretation which the parties had 
adopted and was the correct one. While this might 
furnish grounds for the appellee to complain, it cer- 
tainly does not help appellant's case. 


Counsel for appellant call the attention of the court 
to the fact that the decree provides interest from July 
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6th, the time when the contract should have been per- 
formed. As the proof subsequently showed, appellee 
was able and willing to give and did actually tender a 
good and sufficient conveyance and title to the ap- 
pellant on July 6th, and taking the position that the 
appellant was wrong in refusing to carry out the con- 
imaet at that mime, equity cannot ido justice mine: amy, 
other way than by placing appellee in the same posi- 
tion it would have been in had the contract been exe- 
cuted according to its terms: and this can be done only 
by allowing interest from the date when the appellant 
should have performed. 

It is respectfully submitted that the District Court 
did not err in any of the particulars specified in ap- 
pellant’s brief, and that the decree ought to be af- 
firmed. 

COORER St EPHENCONES: He@OV ike 
Ransom Cooper, 
VW lS Hoecver 
Attorneys for Appellee. 


